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A. IDENTITY OF PETITIONER

Pursuant to RAP 13.4, Petitioner P.E.T. asks this Court accept
review of the published opinion of the Court of Appeals in Srate v.
P.ET., __ Wn.App. _ (68068-4-1, February 17, 2015).

B. OPINION BELOW

In a published opinion aftirmed P.E.T. juvenile adjudication.

C. ISSUE PRESENTED

Where following a finding of incompetency by a trial court,
RCW 10.77 requires a court to nonetheless presume the person
competent once an executive agency opines they are competent, does
that legislative scheme usurp the judiciary’s authority and violate the

Separation of Powers?

L



D. STATEMENT OF THE CASE

In 2009, P.E.T. was tound incompetent to stand trial in King
County Superior Court and unrelated charges were dismissed on that
basis. CP 16. A year later, P.E.T. was charged with the instant offense.
CP 1, 16. On the State’s motion for a determination of competency, the
court found reason to doubt P.E.T.’s competency and ordered he be
evaluated for competency to stand trial. CP 6-8, 15.

Psychologists from Western State Hospital evaluated P.E.T. as
an adult, without applying evaluation tools standardized for juveniles,
and opined he had the capacity to understand the charges against him
and communicate with counsel. 3/24/11RP 49-50, 58, 61-62, 85-86. At
the hearing, the evaluator did not dispute the 2009 finding of
incompetence and diagnoses of psychotic disorder and schizoaffective
disorder; he testified P.E.T. had been prescribed antipsychotic
medications and antidepressants over the prior two years; and he
admitted he evaluated P.E.T. during only “a fairly narrow window . . .
fof] 14 days.” 3/24/11RP 75-79, 105.

The court assessed P.E.T. with the burden of proving by a
preponderance of the evidence that he remained incompetent.

3/24/11RP 102-06; CP 13. In light of that answer to the “threshold



question,” the court found P.E.T. did not éatisfy his burden. 3/24/11RP
103; CP 13, 15-17.

The Court of Appeals initially held the trial court incorrectly
applied the burden to P.E.T. to prove his own continued incompetence
where the parties did not dispute he had been found incompetent in
2009 and under the particular circumstances ot this case. Thus, the
remanded the case to the trial court to determine whether it can decide
the competency issue retrospectively under the proper standard.

Following this Court’s opinion in State v. Colely, 180 Wn.2d
543,326 P.3d 702 (2014), this Court granted the State’s petition for
review and remanded the matter to the Court of Appeals. On remand,
P.E.T. contend that the requirement of RCW 10.77 that a trial court
apply a presumption of incompetency to a person previously found
incompetent was an usurpation of the judiciary’s authority in violation
of the Separation of Powers Doctrine. The Court of Appeals refused to
address that argument and affirmed Parris’s conviction.

E. ARGUMENT
As set forth below, because it requires a trial court to abandon a

prior determination of incompetency based solely upon the opinion of a



third party, 10.77 RCW usurps the judiciary’s authority and violates the
Separation of Powers Doctrine.

In Coley, this Court interpreted the statutory scheme governing
competency determinations. The Court found that where a trial court
has previously determined a person is incompetent, 10.77 RCW
requires the court set aside its prior finding of incompetency and to
nonetheless presume the person is competent once an evaluation opines
the person is competent. Coley, 180 Wn.2d at 547, 552. Moreover, the
statute requires the person previously found incompetent to prove his
incompetency continues. Id at 552.

Coley began its interpretation of the statute noting a
presumption of competence exists and thus requires a defendant to
prove his incompetence. 180 Wn.2d at 552. The Court continued that
10.77 RCW does not distinguish between an initial hearing on the
defendant’s competency under RCW 10.77.060 and a subsequent
hearing under RCW 10.77.086 following a finding that defendant was
incompetent. 180 Wn.2d at 554. In Coley the State asserted a state-wide
canvassing of prosecutors revealed that prosecutors too agreed that
where a defendant was previously deemed incompetent by a court, he

could not be presumed competent and required to prove his



incompetency continued. /d. at 557, n.3. The Court however,
concluded, the statute required otherwise. /d. Thus, a presumption of
competence continues and the statute required the burden remain on the
defendant so long as the defendarit was evaluated as competent. /d. at
547.

Importantly, Coley did not rely upon the common law or overlay
a judicially-created scheme on a separate statutory scheme. Instead, this
Court made clear it was simply interpreting the statute. 180 Wn.2d at
551 (*“The burden of proof at a competency hearing is an issue of
statutory construction . . . ). Coley explained its result was compelled
by the plain legislative scheme of 10.77 RCW. 180 Wn.2d at 554. This
Court concluded that scheme requires a trial court that has previously
found the defendant incompetent to nonetheless presume the defendant
competent once “the individual has been evaluated as competent.” 180
Wn.2d at 547.

[O]nce a statute has been construed by the highest court

of the state, that construction operates as if it were

originally written into it.
Johnson v. Morris, 87 Wash.2d 922, 927, 557 P.2d 1299 (1976); State

v. Roggenkamp, 153 Wn.2d 614, 629, 106 P.3d 196 (2005). Coley's

interpretation of 10.77 RCW as requiring a trial court to accept as true



an expert’s opinion of competency means that is what the Legislature
intended the statute to say. In crafling such a statute, the Legislature has
violated the Separation of Powers Doctrine.

One of the fundamental principles of the American

constitutional system is that the governmental powers are

divided among three departments--the legislative, the
executive, and the judicial--and that each is separate

from the other.

Carrick v. Locke, 125 Wn.2d 129, 134-35, 882 P.2d 173 (1994).
Neither the Washington nor federal constitutions specifically enunciate
a separation of powers doctrine, but the notion is universally
recognized as deriving from the tripartite system of government
established in both constitutions. See, e.g., Const. Arts. 1L, IT1, and IV
(establishing the legislative department, the executive, and judiciary);
U.S. Const. Arts. I, I1, and III (defining legislative, executive, and
judicial branches); Carrick, 125 Wn.2d at 134-35.

The Separation of Powers Doctrine is violated when the
Legislature oversteps its role and adjudicates facts or makes judicial
determinations. Lummi Indian Nation v. State, 170 Wn.2d 247, 263;64,
241 P.3d 1220, 1229-30 (2010). Thus, the Legislature cannot enact a

statute that asserts a fact in dispute exists. City of Tacoma v. QO Brien,

85 Wn.2d 266, 271-72, 534 P.2d 114 (1975). O Brien invalidated a



statute relieving government contractors from their contracts based
upon the finding that a worldwide increase in the cost of petroleum
products rendered performance of the contracts economically
impossible. 85 Wn.2d at 270 (citing Laws of 1974, 1st Ex.Sess., ch.
194). The Court concluded a finding of impossibility of performance on
a contract was plainly a judicial function, thus the statute violated the
Separation of Powers. 85 Wn.2d at 272.

The same is true of the legislative effort in 10.77 RCW directing
a trial court to presume a disputed fact as both true and near conclusive.
The value the factfinder affords a particular piece of evidence in a
contested competency proceeding is undeniably an adjudicatory fact.

The trial judge may make his determination from many

things, including the defendant's appearance, demeanor,

conduct, personal and family history, past behavior,

medical and psychiatric reports and the statements of
counsel.

State v. Dodd, 70 Wn.2d 513, 514, 424 P.2d 302 (1967). It is because
of the wide range of facts a trial judge might consider in reaching
decision on competency that such decisions are matters for the trial
court’s discretion subject to reversal only when manifestly
unreasonable. State v. Sisouvanh, 175 Wn.2d 607, 622-23, 290 P.3d

942, 949 (2012).



In a contested hearing at which expérts disagree as to a person’s
competency, and the stafus quo ante is the court’s prior determination
of incompetency, the statute requires the trial court to set that finding
aside and afford greater, if not conclusive, weight to the opinion of one
expert. The Legislature does not direct a presumption of competency
because the court has deemed the defendant competent. Instead, the
Legislature requires a presumption of competency because an executive
agency has deemed the defendant competent. Because it does not say
otherwise, the statute must require the trial court attach a presumption
of correctness to the expert’s opinion even where the trial court
disagrees with the opinion or deems it not credible. That scheme is
particularly problematic where, as here, the opinion to which the trial
court must assign the presumption of correctness was premised on
standards and techniques normed for adults and not children such as
P.E.T.

Where, as here, the status quo is that the defendant is
incompetent based on a prior judicial finding, the statutory requirement
that the factfinder set aside that finding and accept as credible, reliable
and correct the contrary opinion of one expert, the statute usurps the

judicial power to adjudicate disputed facts and violates the Separation

10



of Powers Doctrine. O Brien, 85 Wn.2d at 271-72. This case presents a
substantial and significant constitutional issue which this Court should
review under RAP 13.4.

F. CONCLUSION

For the reasons above, this Court should accept review pursuant
to RAP 13.4.

Respectfully submitted this 19" day of March, 2015.

-~

GREGORY C. LINK — 25228
Washington Appellate Project — 91072
Attorneys for Petitioner
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STATE OF WASHINGTON, No. 68068-4-|

Respondent, DIVISION ONE

V.

B0 (1 gaggyp;
S

P.E.T. (DOB: 03/29/93), PUBLISHED

FILED: Eebruary 17, 2015

Appellant.
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Cox, J. — At issue is whether the trial court improperly placed on Parish
Tate the burden of proving his incompetence at a competency hearing under
former chapter 10.77 RCW (2010). The hearing occurred during the juvenile
court’s adjudication and disposition on the charge of second degree robbery.

We previously concluded that the trial court erroneously placed the burden

of proving incompetence on Tate, and we reversed and remanded.! Following

that decision, the supreme court, in State v. Coley, made clear that the burden of

proof under this chapter is on the party challenging competency.? Accordingly,
the supreme court granted the State’s petition for review in this case and

remanded to this court for reconsideration in light of Coley.

We called for supplemental briefing and directed the parties to address the

effect of Coley on this case. After considering the parties’ briefing, and looking to

" State v. P.E.T., 174 Wn. App. 590, 300 P.3d 456 (2013), remanded, 181
Wn.2d 1007, 335 P.3d 940 (2014).

2180 Wn.2d 543, 554, 326 P.3d 702 (2014).
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Coley, we conclude that the trial court properly placed the burden of proving
incompetence on Tate, the party challenging competency. Accordingly, we now
affirm.

The relevant facts are undisputed. In 2009, Tate was found incompetent
and several charges against him were dismissed based on that finding.® That
proceeding and those charges are unrelated to this case.

In December 2010, slightly over one year after the prior dismissal based
on incompetency, the State charged Tate with second degree robbery after an
incident on a bus.

Because the juvenile court had reason to doubt Tate's competency, it
ordered that Tate be admitted for evaluation at Western State Hospital to
determine whether he was competent to stand trial.* Two qualified professionals
examined him.> One of these professionals, Western State Hospital Staff
Psycholegist Dr. Ray Hendrickson, authored a Forensic Mental Health Evaluation

for Tate on April 7, 2011.8

3 Findings of Fact and Conclusions of Law Regarding Defendant’s
Competency, Clerk's Papers at 16.

4\d.

(%))
=
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Tate contested the findings in the report, and the court held a competency
hearing. At the hearing, the State asked for a determination of competency, and
Tate asked for a determination of incompetency.”

The State presented testimony from Dr. Hendrickson. He testified that
Tate (1) “[did] not currently suffer from a mental iliness,” (2) “possesse[d] the
ability to have a factual and rational understanding of the charges and court
proceedings he faces,” and (3) “possesse[d] the capacity to communicate with
his attorney to assist in his defense.” Tate’s counsel cross-examined the doctor
regarding his report and findings.

During that hearing, the issue of which party bore the burden of proof
arose. The court considered case authority and arguments of the parties on this
question. Thereafter, the court concluded that Tate had to prove by a
preponderance of the evidence that he was incompetent to stand trial. Based on
this conclusion and the evidence at the hearing, the court found that Tate had
“not proven by a preponderance of the evidence that he remains incompetent.”

The court proceeded to the fact-finding hearing and adjudicated Tate
guilty of the crime charged. Findings, conclusions, and an order consistent with

this determination followed.

71d. at 15.
81d. at 16.

® Order on Motion Re Competency Hearing, Clerk’s Papers at 13.
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Tate appealed, and we reversed. Thereafter, the supreme court granted
the State’s petition for review, and remanded for reconsideration in light of Coley.
COMPETENCY

The issues are whether the trial court properly placed on Tate the burden
of proving incompetence by a preponderance of the evidence and whether this
denied Tate due process.'® We hold that the trial court properly placed this
burden on Tate and that this did not deny him due process.

“[Tlhe Due Process Clause of the Fourteenth Amendment prohibits the
criminal prosecution of a defendant who is not competent to stand trial.”'! Due
process also requires that the state’s procedures be adequate to protect this
right.'? But the United States Supreme Court has also held that once a state
provides a defendant access to procedures for making a competency evaluation,
due process does not require the State to assume the burden of proving that a

defendant is competent to stand trial 3

0 Appellant's Opening Brief at 3-8.

11 Medina v. California, 505 U.S. 437, 439, 112 S. Ct. 2572, 120 L. Ed. 2d
353 (1992); Pate v. Robinson, 383 U.S. 375, 378, 86 S. Ct. 836, 15 L. Ed. 2d 815
(1966)).

2 Pate, 383 U.S. at 378.

13 Medina, 505 U.S. at 449.
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In Washington, there is additional statutory protection.'* RCW 10.77.050
provides that “[n]o incompetent person shall be tried, convicted, or sentenced for
the commission of an offense so long as such incapacity continues.”

A person is incompetent under the statute if he or she “lacks the capacity
to understand the nature of the proceedings against him or her or to assist in his
or her own defense as a result of mental disease or defect."s

We review a trial court's determination of competency for abuse of
discretion.'® Whether the State or a defendant bears the burden of proof at a
competency hearing is a question of law that we review de novo.!”

Burden of Proof

The question before us is who bears the burden of proof under chapter
10.77 RCW to prove incompetency of one charged with a criminal offense—the
defendant or the State.'® According to Coley, the legislature intended the burden

to fall on the person challenging competency.®

14 |n re Fleming, 142 Wn.2d 853, 862, 16 P.3d 610 (2001) (citing RCW
10.77.050).

15 Compare former RCW 10.77.010(15) (2010), with RCW 10.77.010(15)
(using identical language to define “incompetency”).

16 State v. Benn, 120 Wn.2d 631, 662, 845 P.2d 289 (1993).
17 Coley, 180 Wn.2d at 551.
18 See id. at 552.

9 1d. at 554.
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Chapter 10.77 RCW sets out “the procedures for the evaluation and
treatment of those alleged to be incompetent to stand trial.”?® And this chapter is
“generally applicable to juvenile competency determinations.”! Former RCW
10.77.060 (2010) provides when and how a criminal defendant's competency
should be evaluated. Former RCW 10.77.084 (2010) provides the procedures
for staying the proceedings and restoring competency. Neither of these statutes
explicitly assigns to either party the burden of proof at a defendant's competency
hearing.?2

Recently, in Coley, the supreme court directly addressed the question of
“whether chapter 10.77 RCW places the burden of proof to prove incompetency
on a criminal defendant who is claiming incompetency or on the State.”?

In that case, Blayne Coley argued that the trial court incorrectly placed on
him the burden of proving his incompetence at a June 2010 competency
hearing.2* Previously, in 2009, a judge referred Coley to Eastern State Hospital

for a competency evaluation.?® After receiving a report from a doctor at that

20 State v. E.C., 83 Wn. App. 523, 529, 922 P.2d 152 (1996).

21 |d. at 530.

22 See former RCW 10.77.060 (2010); former RCW 10.77.084 (2010); see
also former RCW 10.77.086 (2010) (providing the commitment procedures for a
felony charge).

23 Coley, 180 Wn.2d at 552.

2 |d. at 547, 550.

25 |d. at 548,
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hospital that Coley was incompetent, the court ordered a 90-day stay of
proceedings and referred Coley back to the hospital for treatment designed to
restore him to competency.?8 Following the treatment period, a doctor at Eastern
State Hospital issued a report stating that Coley was competent to stand trial,
and defense counsel submitted a report from Coley’s expert.?’” Thereafter, the
court ordered the June 2010 competency hearing, at which it placed on Coley the
burden to prove his incompetence.?®

The supreme court rejected Coley's arguments that this was error. In
particular, it rejected Coley's arguments that, based on the trial court's 2009
order staying the trial and ordering competency treatment, “[T]he presumption of
competency was replaced by a presumption of incompetency that shifted the
burden of proof to the State."?°

The court first rejected Coley’s contention that the burden of proof
placement depended on the distinction between a competency hearing and a
restoration hearing.3? It disagreed with Coley’s assertion that the statute
distinguishes between a competency hearing and a competency restoration

hearing, and it noted that “the question is the same in each hearing: the
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defendant’s competency.”' Thus, it concluded that “the legislature did not intend
to create different procedures for initial competency determinations and
competency restoration hearings,” rather, “the legislature created a
comprehensive scheme for evaluating a defendant’s competency.”32

The court then looked to the relevant statutes and stated, “Although
chapter 10.77 RCW does not explicitly assign the burden of proof to either party,
we interpret the statutes to place the burden on the party challenging
competency.”3® Accordingly, it concluded that the legislature intended the burden
of proof under chapter 10.77 RCW to rest with the party challenging competency
and that the trial court properly placed the burden on the party challenging
competency in that case—Coley—to prove incompetency.3

Notably, the majority in that case explicitly also rejected the dissent’s view
that the relevant statutes “are most properly interpreted as placing the burden of
proof on the party challenging the status quo.”® Thus, at the start of the trial, the
status quo is usually the default presumption that the defendant is competent.3

if the judge enters an order of competency, the status quo remains a

@
&

Q
=

(W

3

=

34 1d. at 562.

3 |d. at 563 (Gordon McCloud, J., dissenting).

38

d.
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presumption of competency.®” But if the judge enters an order that the defendant
is not competent, then the presumption of competency no longer exists and the
trial judge's actual finding replaces that presumption.3®

Here, Tate relies, in part, on the 2009 finding that he was then
incompetent to be adjudicated on unrelated charges in a prior case. He appears
to argue that is the “status quo” that effectively shifts the burden of proof to the
State. Because the supreme court explicitly rejected this interpretation of the
statute in Coley, we also must reject this argument.

Tate argues that State v. Wicklund, 3 State v. Hurst “% and Born v.

Thompson*' make it clear that the State has the burden to prove that a defendant
is competent. But Coley, the most recent supreme court authority, squarely
rejects this argument.
Due Process
Tate next argues that imposing the burden of proof of incompetency on
him violates due process and is a structural error that requires reversal of his

adjudication and disposition. Coley holds otherwise.

3996 Wn.2d 798, 638 P.2d 1241 (1982).

40 158 Wn. App. 803, 244 P.3d 954 (2010), aff'd, 173 Wn.2d 597, 269
P.3d 1023 (2012).

41 154 Wn.2d 749, 117 P.3d 1098 (2005).
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“Structural error is a special category of constitutional error that ‘affect]s]
the framework within which the trial proceeds, rather than simply an error in the
trial process itself.”42 If a structural error occurs in a criminal trial, the trial
“cannot reliably serve its function as a vehicle for determination of guilt or
innocence, and no criminal punishment may be regarded as fundamentally
fair.”™3 A structural error ‘resists” a harmless error analysis because “it taints the
entire proceeding.”

In Coley, the supreme court also directly addressed whether placing the
burden of proof on the defendant violates due process under the Washington and
United States Constitutions.*S It held, “At competency hearings in this state, all
that due process requires is compliance with the mandates of chapter 10.77
RCW."8 Accordingly, it concluded that because the trial court followed the
provisions of chapter 10.77 RCW, due process was not violated.

The same is true here. The trial court complied with the provisions of

chapter 10.77 RCW by properly placing the burden of proof on Tate to prove by a

42 State v. Wise, 176 Wn.2d 1, 13-14, 288 P.3d 1113 (2012) (alternation in
original) (quoting Arizona v. Fulminante, 499 U.S. 279, 310, 111 S. Ct. 1246, 113
L. Ed. 2d 302 (1991)).

43 |d. at 14 (quoting Fulminante, 499 U.S. at 310).
44 State v. Levy, 156 Wn.2d 709, 725, 132 P.3d 1076 (2006).
45 Coley, 180 Wn.2d at 557-59.

46 1d. at 558-59.

10
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preponderance of the evidence incompetency. Thus, there was no violation of
due process. And there was no structural error.
STATEMENT OF ADDITIONAL GROUNDS

Tate argues in his statement of additional grounds that he was not
competent to stand trial. In our prior decision, we had no need to reach this
issue. We do so now because of our ruling on the burden of proof.

“It is fundamental that no incompetent person may be tried, convicted, or
sentenced for the commission of an offense so long as the incapacity
continues.”’ A defendant is competent to stand trial if he “is capable of properly
understanding the nature of the proceedings against him” and “is capable of
rationally assisting his legal counsel in the defense of his cause.”

This court will not disturb a trial court’s competency ruling absent a
showing of an abuse of discretion.*® We uphold findings of fact if supported by
substantial evidence.®® Substantial evidence is evidence sufficient to persuade a
fair-minded, rational person of the truth of the finding.**

Here, substantial evidence supports the court’s findings of fact that Tate

could understand the nature of the proceedings against him and couid effectively

47 Wicklund, 96 Wn.2d at 800.

48

—

d.

49 Benn, 120 Wn.2d at 662.

%0 State v. Broadaway, 133 Wn.2d 118, 130, 942 P.2d 363 (1997).

51 State v. Hill, 123 Wn.2d 641, 644, 870 P.2d 313 (1994).

11



No. 68068-4-1/12

assist counsel in his defense. At the competency hearing, a Western State
Hospital staff psychologist testified that Tate did not exhibit “any symptom of
major mental iliness.” He gave the following opinion regarding Tate's
competency:

[Tate] presented with an understanding of the charges and the

court proceedings that he would expect to take place when he

returned to court, he had no difficulty communicating with either me

or others, he exhibited an ability to apply reasoning, and in

conclusion | felt that he has the ability, the current ability to have a

factual and a rational understanding of the charges and the

proceedings that he faces as well as the capacity to communicate

with his attorney to assist in his defense.5?

No expert testified to the contrary. In sum, the court's findings of fact are
supported by substantial evidence. The court did not abuse its discretion when it
concluded that Tate was competent to stand trial.

NEW ARGUMENT

In his supplemental briefing in response to our order following remand, for
the first time, Tate argues that “chapter 10.77 RCW “usurps the judiciary’s
authority and violates the Separation of Powers Doctrine.” But he fails to explain
why this new argument falls within the narrow exceptions of RAP 2.5(a),
permitting review of new arguments. And he does not explain how this new

argument overcomes the obstacle that statutes are presumed to be

constitutional.’® For these reasons, we decline to consider this new argument.

52 Report of Proceedings (June 21, 2011) at 61-62.

53 In re Pers. Restraint of McNeil, 181 Wn.2d 582, 590, 334 P.3d 548
(2014).

12
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We affirm.

WE CONCUR:

13
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